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EFRAG draft comment letter to the IASB Exposure Draft ED/2009/2 Income Tax
The Danish Accounting Standards Committee (DASC) is pleased to submit our comments to EFRAG’s draft comment letter on the above Exposure Draft (ED).

We understand EFRAG’s concern about Income tax and the convergence project. 

We agree with many of EFRAG’s concerns regarding most of the questions as stated below.

Contrary to EFRAG we do, however, find that part of the ED can be used as a basis for a revised standard on income taxes. The challenges do not concern current tax but deferred tax and deferred tax assets. 
We find it important to have some rather easy and objective principles. 

The most important issue is how to define the tax basis. On this matter we agree with IASB to use an objective definition as in paragraph 5c (Tax basis is determined by the consequences of the sale of assets or settlement of liabilities). 
As we support this objective definition we find that the tax rate used should also be an objective tax rate, i.e. the current rate at the same moment (year-end) when tax basis is determined. 
These two assumptions are objective, simple and also rather easy to understand. In our opinion the use of the notion “sales” as the base for the tax basis and “current tax rate” can be applied in Denmark when calculating deferred tax without any inconveniences occurring.
We agree to EFRAG’s criticism of other parts of the draft standard. We agree that the standard within specific areas will be very rule-based, for instance in relation to the questions on uncertain tax position (Q7) and allocation of tax to components of comprehensive income and equity (Q13) 

The complexity in the draft standard is also increased significantly, regrettable without  resulting in improvements of the current standard, examples for this is the suggestion for ”simplification” of the rules on ”initial recognition exemption” Q3. 

As EFRAG we support the establishment of convergence on the accounting area. Convergence is ultimately to lead to relevant and understandable accounting rules which will result in presentation of financial statements of high quality.
When a new standard for tax is prepared, it is important that the individual proposal and new provisions are prepared thoroughly. It does not seem correct to merely "take over" a concrete proposal from US GAAP because IASB does not have any rules on the area, for instance as it is suggested for the subject: Deduction that do not form part of a tax basis Q11. Thorough consideration should be made as regards whether there is a requirement for such detailed rules as we believe that the standard thereby becomes too irregular. Thereby the standard has the tendency to become a mix of principles and detailed rules on individual areas which are inspired by a standard system constructed on the basis of another mindset than IASB’s.
We do not believe it is wise to base detailed provisions of the standard on the individual countries' tax systems. It must be possible to apply the standard in relation to a number of different countries/tax systems. The proposal to prepare definitions of tax credit and investments tax credit Q2 as well as Investments in subsidiaries and others Q4, represent examples of proposals where it becomes clear that these proposals result in a presentation of financial statements which becomes difficult to understand in relation to other countries’ tax systems. In particular the treatment of subsidiaries and others, see Q2, assessed on the basis of the Danish tax system lacks logic. As the standard has to suit many tax systems, we believe that it is essential that not least the standard on tax should be constructed as a principle-based standard.
We also believe it is essential to thoroughly consider the scope of disclosure requirements in the standard and challenge who needs the information. Not least the new requirements for analysis and numerical restatement for each type of temporary differences, see paragraph 46, appears to be very extensive - who needs that many pieces of detailed information? Maybe it would be more appropriate to give these pieces of information at a more aggregate level whereby it is ensured that the given information can also be understood by those who are the recipients of the accounting information!
In our opinion the calculation of deferred tax resembles a non-discounted value which is calculated based on the regulations such as IAS 12 actually prescribes. The assessment of deferred tax liabilities upon transfer of a company may in many cases be very different compared to the calculated nominal tax liabilities. We accept that deferred tax is an amount which is calculated as it, when all comes to all, ensures you the best estimate of the scope of the tax liabilities/assets, including the possibility of performing a comparison between companies.

We do, however, at the same time sympathize with IASB’s simplified proposal to state the tax base on the basis of the notion "sales". Therefore, it is also our opinion that, if so, one should go all the way and apply the actual tax rate when calculating deferred tax.

As it also appears from our reply to a number of detailed questions, we are on a par with EFRAG’s quite critical position on the new proposed standard.

Therefore, we believe there is a requirement for a significant adjustment to the draft for the standard on tax, including submitting a new draft for proper consultation before the final standard can be prepared.
At the same time we would like to thank EFRAG for a very extensive and clear comment letter. The letter is quite instructionally with background notes to constituents and it is written in a clear and understandable language. This is a great help to us when preparing our comment letters towards both EFRAG and IASB.

If you have any questions, please do not hesitate to contact us. 

Yours sincerely 

Eskild Nørregaard Jakobsen
Ole Steen Jørgensen

Chairman of the Danish Accounting
Chief Consultant, FSR
Standards Committee 
APPENDIX - DASC’s response to EFRAG 

Question 1 - Definitions of tax basis and temporary difference

The exposure draft proposes changes to the definition of tax basis so that the tax basis does not depend on management’s intentions relating to the recovery or settlement of an asset or liability. It also proposes changes to the definition of a temporary difference to exclude differences that are not expected to affect taxable profit. (See paragraphs BC17–BC23 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

Tax basis of an asset and a liability 

· We support the proposal to change the definition of tax basis to an understandable principle which will involve a lower degree of judgement as the proposed tax basis is an objective basis and as it will not depend on management’s expectations. Even if selling an asset is not the expected situation for a company, it is an objective way to determine the tax basis – not changing from year to year depending of the management’s intentions but only reflecting changes in tax rules and tax burdens affecting the company.  We find that such a condition based on sale at the reporting date (or similar settlement of liabilities) in most cases will give meaningful and decision useful information. If there in some countries (tax jurisdictions) might be significant differences in the tax basis it could be necessary with disclosures as a supplement to the calculated amounts.
· We also find that the amount and the information about deferred tax are not the most essential items in the financial statements and therefore an easy and objective way to determine and calculate the items will be to prefer.
· As you can read from our answer to question 9 below, we also find - concerning the tax rate - that you should use the actual tax rate, also using an objective principle in this matter as a main rule (we are however also supporting to use the “tax rates enacted or substantively enacted” in question 8.)
· We suggest that IASB prepares examples to illustrate relevant consequences and differences in deferred tax (and tax assets) depending on the proposals of the tax basis.
Question 2 – Definitions of tax credit and investment tax credit

The exposure draft would introduce definitions of tax credit and investment tax credit. (See paragraph BC24 of the Basis for Conclusions.)

Do you agree with the proposed definitions? Why or why not?

· We find that the two definitions; tax credit and investment tax credit are only two of many different tax credits but agree that clear definitions can be helpful. However, we find it will be better with only general principles concerning tax credits.

Question 3 – Initial recognition exception

The exposure draft proposes eliminating the initial recognition exception in IAS 12. Instead, it introduces proposals for the initial measurement of assets and liabilities that have tax bases different from their initial carrying amounts. Such assets and liabilities are disaggregated into (a) an asset or liability excluding entity-specific tax effects and (b) any entity-specific tax advantage or disadvantage. The former is recognised in accordance with applicable standards and a deferred tax asset or liability is recognised for any temporary difference between the resulting carrying amount and the tax basis. Outside a business combination or a transaction that affects accounting or taxable profit, any difference between the consideration paid or received and the total amount of the acquired assets and liabilities (including deferred tax) would be classified as an allowance or premium and recognised in comprehensive income in proportion to changes in the related deferred tax asset or liability. In a business combination, any such difference would affect goodwill. (See paragraphs BC25–BC35 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We agree that it in principle would be preferable to eliminate the initial recognition exception in IAS 12 and instead have a more principle-based approach. However, we are not convinced about the proposal as it is not easy to understand the content of the new proposals. We therefore suggest that IASB prepares examples to illustrate the change. 
Question 4 – Investments in subsidiaries, branches, associates and joint ventures

IAS 12 includes an exception to the temporary difference approach for some investments in subsidiaries, branches, associates and joint ventures based on whether an entity controls the timing of the reversal of the temporary difference and the probability of it reversing in the foreseeable future. The exposure draft would replace these requirements with the requirements in SFAS 109 and APB Opinion 23 Accounting for Income Taxes—Special Areas pertaining to the difference between the tax basis and the financial reporting carrying amount for an investment in a foreign subsidiary or joint venture that is essentially permanent in duration. Deferred tax assets and liabilities for temporary differences related to such investments are not recognised. Temporary differences associated with branches would be treated in the same way as temporary differences associated with investments in subsidiaries. The exception in IAS 12 relating to investments in associates would be removed.

The Board proposes this exception from the temporary difference approach because the Board understands that it would often not be possible to measure reliably the deferred tax asset or liability arising from such temporary differences. (See paragraphs BC39–BC44 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not? Do you agree that it is often not possible to measure reliably the deferred tax asset or liability arising from temporary differences relating to an investment in a foreign subsidiary or joint venture that is essentially permanent in duration? Should the Board select a different way to define the type of investments for which this is the case? If so, how should it define them?

· We disagree with IASB’s proposal and we agree with EFRAG’s comments. We find it hard to support an IASB argument (BC 43) for exceptions for foreign subsidiaries because it is “sometimes not possible to measure reliably the tax effects of undistributed earnings from those investments”.
· We find that you have to follow the same principles for foreign and domestic subsidiaries.

Question 5 – Valuation allowances

The exposure draft proposes a change to the approach to the recognition of deferred tax assets. IAS 12 requires a one-step recognition approach of recognising a deferred tax asset to the extent that its realisation is probable. The exposure draft proposes instead that deferred tax assets should be recognised in full and an offsetting valuation allowance recognised so that the net carrying amount equals the highest amount that is more likely than not to be realisable against taxable profit. (See paragraphs BC52–BC55 of the Basis for Conclusions.)

Question 5A

Do you agree with the recognition of a deferred tax asset in full and an offsetting valuation allowance? Why or why not?

· We agree with IASB and EFRAG and support the proposal of the recognition of a deferred tax asset in full and an offsetting valuation allowance. 
Question 5B

Do you agree that the net amount to be recognised should be the highest amount that is more likely than not to be realisable against future taxable profit? Why or why not?

· We agree with IASB and EFRAG that the net amount to be recognised should be the highest amount that is more likely than not to be realisable against future taxable profit.
Question 6 – Assessing the need for a valuation allowance

Question 6A

The exposure draft incorporates guidance from SFAS 109 on assessing the need for a valuation allowance. (See paragraph BC56 of the Basis for Conclusions.)

Do you agree with the proposed guidance? Why or why not?

· We agree with IASB that guidance provided in B17 and B25 is helpful. However, we can also support EFRAG’s proposal of a more principle-based guidance, where there will be more room for a proper consideration of the practical needs. 

Question 6B

The exposure draft adds a requirement on the cost of implementing a tax strategy to realise a deferred tax asset. (See paragraph BC56 of the Basis for Conclusions.)

Do you agree with the proposed requirement? Why or why not?

· No, we do not agree with this rule-based requirement. As said before we support the objective model with the objective tax basis.

· Even if we can understand the principle that it could make sense to include accounting for significant expenses (costs of implementing a tax planning strategy) we prefer the simplified model without such rule-based and subjective requirements. 

Question 7 – Uncertain tax positions

IAS 12 is silent on how to account for uncertainty over whether the tax authority will accept the amounts reported to it. The exposure draft proposes that current and deferred tax assets and liabilities should be measured at the probability-weighted average of all possible outcomes, assuming that the tax authority examines the amounts reported to it by the entity and has full knowledge of all relevant information. (See paragraphs BC57–BC63 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?
· We do not agree with the proposal. We do not find it realistic in practice to calculate such a (precise) tax figure. In our opinion the disclosure requirement in IAS paragraph 125 about uncertainty should cover information requirements about uncertain tax positions. 
· We support EFRAG’s suggestion that an approach based on the most likely outcome could be a better alternative to reach a reasonable tax figure when uncertain elements exist. 

Question 8 – Enacted or substantively enacted rate

IAS 12 requires an entity to measure deferred tax assets and liabilities using the tax rates enacted or substantively enacted by the reporting date. The exposure draft proposes to clarify that substantive enactment is achieved when future events required by the enactment process historically have not affected the outcome and are unlikely to do so.

(See paragraphs BC64–BC66 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We agree with IASB and EFRAG. We support the proposals to clarify that substantive enactment is achieved when future events required by the enactment process historically have not affected the outcome and are unlikely to do so.
· We also agree with EFRAG that the reference in B26 to US tax ought to be removed.

Question 9 – Sale rate or use rate

When different rates apply to different ways in which an entity may recover the carrying amount of an asset, IAS 12 requires deferred tax assets and liabilities to be measured using the rate that is consistent with the expected manner of recovery. The exposure draft proposes that the rate should be consistent with the deductions that determine the tax basis, ie the deductions that are available on sale of the asset. If those deductions are available only on sale of the asset, then the entity should use the sale rate. If the same deductions are also available on using the asset, the entity should use the rate consistent with the expected manner of recovery of the asset. (See paragraphs BC67–BC73 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We prefer the simplified model where you use the tax rate consistent with the tax basis which is the tax rate under the assumption of selling the assets (or settlement of liabilities). 

· We therefore do not agree with EFRAG’s overall conclusion that the way assets and liabilities at year-end are intended to be recovered or intended to be settled, respectively, is a fundamental factor. 
· Also see our answer to question 1.
Question 10 – Distributed or undistributed rate

IAS 12 prohibits the recognition of tax effects of distributions before the distribution is recognized. The exposure draft proposes that the measurement of tax assets and liabilities should include the effect of expected future distributions, based on the entity’s past practices and expectations of future distributions. (See paragraphs BC74–BC81 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We support those EFRAG members that are less supportive of the proposal. We also share the views that are expressed in BC79 of the ED. In our view, the event that triggers the income tax consequences of the distribution is the distribution itself. 
· In our view this is an area where management’s intent can have significant consequences on what the tax figures will be. We think that this area represents a natural area for simplifying the standard and use a more objective criteria
Question 11 – Deductions that do not form part of a tax basis

An entity may expect to receive tax deductions in the future that do not form part of a tax basis. SFAS 109 gives examples of ‘special deductions’ available in the US and requires that ‘the tax benefit of special deductions ordinarily is recognized no earlier than the year in which those special deductions are deductible on the tax return’. SFAS 109 is silent on the treatment of other deductions that do not form part of a tax basis.

· We are, as EFRAG, not aware of any existing problems in practice related to deductions that do not form part of a tax basis. We agree with EFRAG that the standard should be silent on the treatment of tax deductions that do not form part of a tax basis. 
Question 12 – Tax based on two or more systems

In some jurisdictions, an entity may be required to pay tax based on one of two or more tax systems, for example, when an entity is required to pay the greater of the normal corporate income tax and a minimum amount. The exposure draft proposes that an entity should consider any interaction between tax systems when measuring deferred tax assets and liabilities. (See paragraph BC89 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We agree with EFRAG/IASB that an entity naturally should consider the interaction between tax systems.
Question 13 – Allocation of tax to components of comprehensive income and equity

IAS 12 and SFAS 109 require the tax effects of items recognised outside continuing operations during the current year to be allocated outside continuing operations. IAS 12 and SFAS 109 differ, however, with respect to the allocation of tax related to an item that was recognised outside continuing operations in a prior year. Such items may arise from changes in the effect of uncertainty over the amounts reported to the tax authorities, changes in assessments of recovery of deferred tax assets or changes in tax rates, laws, or the taxable status of the entity. IAS 12 requires the allocation of such tax outside continuing operations, whereas SFAS 109 requires allocation to continuing operations, with specified exceptions. The IAS 12 approach is sometimes described as requiring backwards tracing and the SFAS 109 approach as prohibiting backwards tracing.

The exposure draft proposes adopting the requirements in SFAS 109 on the allocation of tax to components of comprehensive income and equity. (See paragraphs BC90–BC96 of the Basis for Conclusions.)

Question 13A

Do you agree with the proposed approach? Why or why not?

· We agree with EFRAG’s opinion regarding this issue and do not support IASB’s proposal. We agree that IASB has not argued that prohibiting backwards tracing would result in an improvement to financial reporting. We think that backwards tracing is a fundamental and understandable way to handle tax-effects from prior years. We think this method provides useful information, and we are very concerned about implementing this rule-based and complex proposal. 

Question 13B

Would those paragraphs produce results that are materially different from those produced under the SFAS 109 requirements? If so, would the results provide more or less useful information than that produced under SFAS 109? Why?

The exposure draft also sets out an approach based on the IAS 12 requirements with some amendments. (See paragraph BC97 of the Basis for Conclusions.)

· We agree with EFRAG. We also prefer retaining backwards tracing as described in our response to question 13A.
Question 13C

Do you think such an approach would give more useful information than the approach proposed in paragraphs 29–34? Can it be applied consistently in the tax jurisdictions with which you are familiar? Why or why not?

· We agree with EFRAG. We also prefer retaining backwards tracing as described in our response to question 13A. We think that the approach in the ED 29-34 can be applied consistently in the tax jurisdictions with which we are familiar. 
Question 13D

Would the proposed additions to the approach based on the IAS 12 requirements help achieve a more consistent application of that approach? Why or why not?

· We agree with EFRAG. We do not think that such a rule-based complex approach as proposed will provide a greater consistency of information between entities. 
· In our view this proposal represents an example where a lot of detailed rules are added to the standard on an area where the financial tax effects are rather small. Compared to other parts of the ED on areas of greater importance there is simply not the right balance in the ED on this specific presentation area.
Question 14
IAS 12 is silent on the allocation of income tax to entities within a group that files a consolidated tax return. The exposure draft proposes that a systematic and rational methodology should be used to allocate the portion of the current and deferred income tax expense for the consolidated entity to the separate or individual financial statements of the group members.

Do you agree with the proposals? Why or why not?

· As EFRAG, we agree with the proposal. We also support a systematic and rational methodology and principle based way to allocate current and deferred taxes within a group that files a consolidated tax return. 
Question 15 – Classification of deferred tax assets and liabilities

The exposure draft proposes the classification of deferred tax assets and liabilities as current or non-current, based on the financial statement classification of the related non-tax asset or liability. (See paragraphs BC101 and BC102 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We agree with EFRAG. 
· In our opinion IASB’s proposal is theoretically the most correct. However, the proposal is unnecessary complex and burdensome and can to a high degree end up being based on estimates which overall do not necessarily entail that useful information is given.

· In our opinion a classification of deferred taxes based on the underlying item does not necessarily give the right and useful information. For instance, deferred tax (payable tax) is not necessarily generated of current assets when it is realised in subsequent years in a situation where the current assets and the related deferred tax have the same level. In this case, the deferred tax resembles a non-current liability.

· In our view there is not necessarily a requirement for a breakdown of deferred tax on both current as well as non-current. In our opinion the existing classification as non-current is maintained as it will often be the character for deferred tax. We think this simple classification and information is balanced, compared to the detailed disclosure requirement for temporary differences in the ED paragraph 46.
Question 16 – Classification of interest and penalties

IAS 12 is silent on the classification of interest and penalties. The exposure draft proposes that the classification of interest and penalties should be a matter of accounting policy choice to be applied consistently and that the policy chosen should be disclosed. (See paragraph BC103 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· We agree with IASB proposal, and as EFRAG we overall agree with these classification issues of interest and penalties and the proposal that these should be a matter of accounting policy choice. 
Question 17 – Disclosures

The exposure draft proposes additional disclosures to make financial statements more informative. (See paragraphs BC104–BC109 of the Basis for Conclusions.)

Do you agree with the proposals? Why or why not?

· In general we agree with EFRAG response to the disclosure requirements.
· We agree with EFRAG concern about the potential effects of the increased disclosure on the position of the reporting entity. Are all these requirements necessary and represent useful information? For example the requirement for submitting information on intercompany transactions, see section 48d, appears to be very extensive. Groups do on an ongoing basis move assets, etc in order to optimise the operation within the Group best possible. These intercompany transactions which are eliminated in the consolidated financial statements are performed based on business consideration where the consideration for tax is typically included with secondary importance. To a number of groups it will both be burdensome and related to large challenges even to present the required information in a meaningful manner.

· Further to EFRAG, we question whether the very detailed requirements in the ED paragraph 46 to make a analysis for each type of temporary difference, tax loses and tax credits including a numerical analyses, represent useful information. In our opinion this requirement is far to detailed and can in practice be very difficult to understand. Our proposal is to require such information on a more aggregate level.
· We would like to encourage IASB to assess thoroughly the requirement for disclosure requirements in the tax standard as it is our opinion that the disclosure requirements appear to be very extensive compared to the requirements for information on other items. Typically, tax constitutes a small part of the total expenditure as well as the scope of disclosure requirements for tax assets and liabilities must be balanced compared to the secondary importance these have in relation to the primary more operating related assets and liabilities.
Question 18 – Effective date and transition

Paragraphs 50–52 of the exposure draft set out the proposed transition for entities that use IFRSs, and paragraph C2 sets out the proposed transition for first-time adopters. (See paragraphs BC111–BC120 of the Basis for Conclusions.) 

Do you agree with these proposals? Why or why not?

· In general we prefer retrospective application. But in this case we agree with those EFRAG members that think that the provided amendments can cause difficulties for retrospective application. Prospective application seems as stated by these EFRAG members to be the most fair. In our opinion the request to compare the items regarding tax is of less importance in relation to other more important items.
